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California High-Speed Train Project Agreement No.: HSR13-06

Part B. General Provisions

1 Definitions

As used throughout this Contract, the following listed capitalized terms (and any uncapitalized
terms also listed) shall have the meaning set forth below:

o Affiliate —

a. Any Person that directly or indirectly through one or more intermediaries controls, or is
controlled by, or is under common control with, the Contractor or any of its members,
partners or shareholders holding a 10 percent or greater interest in the Contractor;

b. Any Person for which 10 percent or more of the equity interest in such Person is held
directly or indirectly, beneficially or of record by:

i. The Contractor,
ii. Any of the Contractor’s members, partners or 10 percent or greater shareholders or
iii. Any Affiliate of the Contractor under part (a) of this definition; and

c. Subcontractor affiliates determined using the definition in “a” and “b” above, but
substituting the term “Subcontractor” for “Contractor.”

For purposes of this definition, the term "control" means the possession, directly or

indirectly, of the power to cause the direction of the management of a Person, whether

through voting securities, by contract, family relationship or otherwise. In the context of
impartiality of DRB members, the term “Affiliate” shall also mean local agencies that are
represented on the Authority’s board.

e Alternative Technical Concept (ATC) — Any concept submitted by the Contractor and
accepted by the Authority, which differs from the requirements of the Contract Documents
provided in the RFP and results in performance and quality of the end product that is equal
to or better than the performance and quality of the end product absent the deviation as
determined by the Authority in its sole discretion and is not merely the result of reduced
quantities, performance or reliability.

e Authority — California High-Speed Rail Authority.

e Authority-Directed Change — Any change in the Work (including changes in the standards
applicable to the Work) that the Authority has directed the Contractor to perform as
described in the “Authority-Directed Changes” clause (Section 17.1.1) of the General

Provisions.

e Authority Designated Holiday —

- New Year’s Day (January 1);
- Martin Luther King, Jr., Day (third Monday in January);
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- Presidents' Day (third Monday in February);

- Memorial Day (last Monday in May);

- Independence Day (July 4);

- Labor Day (first Monday in September);

- Thanksgiving Day (fourth Thursday in November);

- the day after Thanksgiving (fourth Friday in November); or
- Christmas Day (December 25).

e Authority Provided Approvals — Governmental Approvals listed in the Approach for
Obtaining ICS Environmental Approvals/Permits in Book 3 for which the Authority is the
responsible party for obtaining.

e Authority Representative — The Authority’s Authorized Representative as designated on the
Signature Document.

e Baseline Schedule — The meaning set forth in the Cost and Scheduling Controls Program
specification in Book 3.

e Book 1 - The documents designated as Book 1 in the RFP.

e Book 2 — The documents designated as Book 2 in the RFP.

e Book 3 — The documents designated as Book 3 in the RFP.

e Book 4 — The documents designated as Book 4 in the RFP.

e California High-Speed Train Project (CHSTP) — Any construction project undertaken by the
Authority.

e Change Order — A written amendment to the terms and conditions of the Contract
Documents in accordance with the “Changes” clause (Section 17) of the General Provisions.

e Change Order Proposal — A written request from the Contractor to increase the Contract
Price and/or extend a Completion Deadline.

e C(lass I Hazardous Waste — Soil that is contaminated by Hazardous Material which, under
Section 66261.3 of Title 22 California Code of Regulations is required to be managed
pursuant to Chapter 11 of Division 4.5 of Title 22 and disposed of in accordance with Title
23 Chapter 15 Division 3 California Code of Regulations, and which will be disposed of in
one of the two disposal facilities that will accept the contaminated soil and is located closest
to the location where the contaminated soil is discovered.

e C(lass Il Hazardous Waste — Soil that is contaminated by Hazardous Material which, under
Section 66261.3 of Title 22 California Code of Regulations is required to be managed
according to Chapter 11 of Division 4.5 of Title 22, and qualifies for a variance under Section
66260.210 of Title 22 or the Department of Toxic Substance Control has approved an
application to classify and manage the waste as non-hazardous pursuant to Section
66260.200(f) of Title 22, that must be disposed in accordance with Title 23 Chapter 15

Division 3 California Code of Regulations at one of the three disposal facilities that will
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accept the contaminated soil and is located closest to the location where the contaminated
soil is discovered.

e Completion Deadline — The Substantial Completion Deadline and/or Final Acceptance
Deadline, as the case may be.

e Contract — Collectively, the Contract Documents which establish the respective rights and
obligations of the Authority and the Contractor with respect to the Project, including the
performance of the Work, the furnishing of labor and materials, and the basis of payment.

e Contract Documents — The documents listed in the “Order of Precedence” clause of the
Special Provisions.

e Contract Price — The amount shown as the Contract Price in the Signature Document,
subject to adjustment as set forth in the Contract Documents.

e Contractor — The Person that enters into the Contract with the Authority, as identified in the
Signature Document.

e Contractor-Related Entity — The Contractor; if the Contractor is a joint venture, partnership
or limited liability company, any joint venture member, partner or member of the
Contractor; Subcontractors; their employees, agents and officers; and all other Persons for
whom the Contractor may be legally or contractually responsible.

e C(ritical Path — The meaning set forth in the Cost and Scheduling Controls Program
specification in Book 3.

e Days or days— Calendar days, unless otherwise stated.

¢ Differing Site Conditions — The meaning set forth in the “Differing Site Conditions” clause
(Section 22) of the General Provisions.

e Directive Drawings — The Directive Drawings as modified by the Updates to Directive
Drawings, as set forth in Book 3, Part 3.

e Disputes Resolution Board (DRB) — The board described in the “Disputes” clause
(Section 51) of the General Provisions.

e Escrowed Proposal Documents (EPDs) — The meaning set forth in the “Escrowed Proposal
DocumentsEscrowed Proposal Documents” clause (Section 25) of the General Provisions.

¢ Final Acceptance — The meaning set forth in the “Final Acceptance” clause (Section 7.14.2) of

the General Provisions.

¢ Final Acceptance Deadline — The meaning set forth in the Special Provisions.

e Final Environmental Documents — Final EIR/EIS, Record of Decision and Authority
Approval Resolution.

e Force Majeure — The meaning set forth in the “Force Majeure” clause (Section 7.15).

¢ Geotechnical Baseline Report for Bidding (GBR-B) — The meaning set forth in Scope of Work
Section 1.

¢ Geotechnical Baseline Report for Construction (GBR-C) — The meaning set forth in Scope of
Work Section 1.
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Governmental Approval — Any approval, authorization, certification, consent, decision,
exemption, filing, lease, license, permit, agreement, concession, grant, franchise, registration,
or ruling, required by or with any Governmental Person in order to design and construct the
Project, or operate the Project until Final Acceptance, including any supplemental
documents or amendments thereto.
Governmental Person — Any federal, state or local government and any political subdivision
or any governmental, quasi-governmental, judicial, public or statutory instrumentality,
administrative agency, authority, body or entity, other than the Authority.
Guarantor — The guarantor of each Guaranty.
Guaranty — Each executed guaranty (if any) attached to the Signature Document.
Hazardous Materials - Any substance, product, waste or other material of any nature
whatsoever which is or becomes listed, regulated, or addressed pursuant to the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C.
Section 9601, et seq. (“CERCLA”); the Hazardous Materials Transportation Act, 49 U.S.C.
Section 1801, et seq.; the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et
seq. (“RCRA”); the Toxic Substances Control Act, 15 U.S.C. Sections 2601 et seq.; the Clean
Water Act, 33 U.S.C. Sections 1251 et seq.; the California Hazardous Waste Control Act,
Health and Safety Code Sections 25100 et seq.; the California Hazardous Substance Account
Act, Health and Safety Code Sections 25330 et seq.; the California Safe Drinking Water and
Toxic Enforcement Act, Health and Safety Code Sections 25249.5 et seq.; Health and Safety
Code Sections 25280 et seq. (Underground Storage of Hazardous Substances); the California
Hazardous Waste Management Act, Health and Safety Code Sections 25170.1 et seq.; Health
and Safety Code Sections 25501 et seq. (Hazardous Materials Response Plans and
Inventory); or the California Porter-Cologne Water Quality Control Act, Water Code
Sections 13000 et seq., all as amended, (the above-cited California state statutes are
hereinafter collectively referred to as the “State Toxic Substances Laws”) or any other
federal, state or local statute, law, ordinance, resolution, code, rule, regulation, order or
decree regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic or dangerous waste, substance or material, as now or at any time hereafter
in effect;

- Any substance, product, waste or other material of any nature whatsoever which may
give rise to liability under any of the above statutes or under any statutory or common
law theory based on negligence, trespass, intentional tort, nuisance or strict liability or
under any reported decisions of a state or federal court;

- DPetroleum or crude oil excluding de minimus amounts and excluding petroleum and
petroleum products contained within regularly operated motor vehicles; and

- Asbestos or asbestos-containing materials in structures and/or other improvements on

or in the Site (other than mineral asbestos naturally occurring in the ground).
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¢ Indemnified Persons — The meaning set forth in the “Indemnification and Infringement”
clause (Section 28) of the General Provisions.

e Interim Schedule — The meaning set forth in the Cost and Scheduling Controls Program
specification in Book 3.

e Law - Any statute, law, regulation, ordinance, rule, judgment, order, decree, permit,
concession, grant, franchise, license, agreement, directive, guideline, criteria, standard,
policy requirement or other governmental restriction or any similar form of decision or
determination by, or any interpretation or administration of any of the foregoing by, any
Governmental Person, which is applicable to the Work or the Project, whether now or
hereafter in effect.

e Liquidated Damages — The damages payable by the Contractor to the Authority as specified
in the Special Provisions.

e Notice to Proceed (NTP) — One or more written directives from the Authority to the
Contractor authorizing the Contractor to begin prosecution of the Work or a portion of the
Work as specified therein, as may be further described in the Special Provisions.

e Party — The Contractor or the Authority, as the context may require, and “Parties” means
the Contractor and Authority, collectively.

e Payment Milestone — The meaning set forth in the Cost and Scheduling Controls Program
specification in Book 3.

e Person - Any individual, corporation, company, joint venture, partnership, trust,
unincorporated organization or Governmental Person, or the Authority.

e Preliminary Design — The Authority furnished engineering documents set forth in Book 4.

e Proposal - The proposal submitted by the Contractor in response to the RFP, including any
revisions thereto. If the RFP requested submittal of best and final offers, the term
“Proposal” means the best and final offer submitted by the Contractor, including any
revisions thereto.

e Proposal Deadline — The date on which the Proposals were due as set forth in the
Instructions to Proposers of the RFP. If best and final offers were requested, the term
“Proposal Deadline” means the date on which best and final offers were due as set forth in
the Instructions to Proposers of the RFP.

e Proposed Schedule — The meaning set forth in the Cost and Scheduling Controls Program
specification in Book 3.

e Public Records Act — The California Public Records Act, Government Code Section 6250 et
seq.

e Quality Assurance — All those planned and systematic actions necessary to provide
adequate confidence to the Authority that a product or service will satisfy given

requirements for quality.

Page 5 of 216
Book 2, Part B - General Provisions
EXECUTION VERSION



Agreement No.: HSR13-06 California High-Speed Train Project

¢ Quality Control — The operational techniques and activities that are used to fulfill
requirements for quality.

¢ Quality Management System — The organizational structure, responsibilities, procedures,
processes and resources for implementing quality management.

¢ Quality Manager — Key personnel position responsible for ensuring compliance with the
quality requirements of the Contract and the oversight of the Quality Program and Quality
Management System.

¢ Quality Program — The coordinated execution of applicable Quality Assurance and Quality
Control plans and activities.

e Ready for Construction Submittals — Documents prepared by the Contractor that describe
certain portions or elements of the Work in sufficient detail to proceed with construction of
that specific portion or element, including a clear description of the scope and limits of the
Work designated ready for construction.

e Retainage — The meaning set forth in the “Retainage” clause (Section 30.3) of the General
Provisions.

e Reference Documents — The documents provided with and identified in the RFP as Book 4.
The Reference Documents, including the Preliminary Design contained therein, are not
Contract Documents.

e RFP - The meaning set forth in the Signature Document.

e Site — Those areas designated in the ROW Acquisition Plan as set forth in Book 3 by the
Authority for performance of Work and such additional areas as may, from time to time, be
designated in writing by the Authority for the Contractor’s use in performance of the Work.
For purposes of insurance with respect to the construction Work (subject to any notification
and other requirements imposed by the insurer(s) for approval), indemnification, safety and
security requirements and payment for use of equipment, the term "Site" shall also include:
- The field office sites;

- Any property used for bonded storage of material for the Project approved by the
Authority;

- Staging areas dedicated to the Project; and

- Areas where activities incidental to the Project are being performed by the Contractor or
Subcontractors, but excluding any permanent locations of the Contractor or such
Subcontractors.

e Small Business Administration (SBA) — The United States Small Business Administration.

e Small Business Concern — For the purpose of this Project and in order to be as inclusive as
possible to small businesses, the Authority recognizes a Small Business Concern to include
certified Small Businesses (SB), Disadvantaged Business Enterprises (DBE), Disabled

Veteran Business Enterprises (DVBE), and Microbusinesses, as set forth below:
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¢ Disadvantaged Business Enterprise (DBE) — A for-profit small business concern that is at
least 51 percent owned by one or more individuals who are both socially and economically
disadvantaged. In the case of a corporation, 51 percent of the stock is owned by one or more
such individuals; and, whose management and daily business operations are controlled by
one or more of the socially and economically disadvantaged individuals who own it and has
been certified as a Disadvantaged in accordance with Title VI. The Authority recognizes
DBE certifications issued by the California Unified Certification Program (CUCP). Refer to
the Authority’s Small and Disadvantaged Business Enterprise Program for the Roster of
Certifying Agencies, located in Book 3, Part A.

e Disabled Veteran Business Enterprise (DVBE) — A for-profit small business concern that is at
least 51 percent owned by a veteran of the United States Military who has at least a 10
percent service-connected disability. To qualify as a Disabled Veteran Business Enterprise,
the business must have received the appropriate certification issued by the California
Department of General Services.

e Microbusiness (MB) — A for-profit small business concern with gross annual receipts of less
than $3,500,000; or, if the small business is a manufacturer, with 25 or fewer employees. The
Authority recognizes Microbusiness certifications issued by the California Department of
General Services.

e Small Business (SB) — A for profit small business that meets the requirements and eligibility
criteria set forth by the U.S. Small Business Administration and California Department of
General Services for certification as a Small Business. For 100 percent State-funded
contracts, a Small Business is independently owned and operated, with its principal office
located in California, and with owners living in California, has grossed $14 million or less
over the previous three tax years, and is not dominant in its field of operations. This
certification is issued by the California Department of General Services. The Small Business
participation under a strictly state-funded contract will be counted toward the Authority’s
overall Small Business utilization goal.

e State — The State of California.

e Subcontractor — Any Person with whom the Contractor has entered into a subcontract for
any part of the Work, or with whom any Subcontractor has further subcontracted any part
of the Work, at all tiers.

e Substantial Completion — The meaning set forth in the “Substantial Completion” clause
(Section 7.14.1) of the General Provisions.

¢ Substantial Completion Deadline — The meaning set forth in the Special Provisions.

e Technical Contract Submittal — The meaning set forth in the Verification, Validation and
Self-Certification provided in Book 3, Part B, Subpart 1.

e Time and Materials Change Order — The meaning set forth in the “Time and Materials

Change Orders” clause (Section 17.9) of the General Provisions.
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e Total Contract Price — The amount shown as the Total Contract Price in the Signature
Document, subject to adjustment as set forth in the Contract Documents.

e Total Float — The meaning set forth in the “Cost and Scheduling Controls Program
Specification” in Book 3.

e Value Engineering Change Proposal (VECP) — The meaning set forth in the “Description of
the Value Engineering Change Proposal (VECP)” clause (Section24.1) of the General
Provisions.

e  Work — All services, labor, materials, and other efforts to be provided and performed by the
Contractor including the following general categories: scheduling, utility relocation,
demolition, permitting, survey, geotechnical, design, environmental mitigation,
construction, quality control, and quality assurance for design and construction, community
relations, quality inspection and testing, construction safety and security program, systems
testing, preparation of CADD As-Builts, implementation of the Contractor’s extended
warranty for the Project after construction completion, coordination with jurisdictional
authorities (governments, public and private entities), utility companies, railroad
companies, and local communities, and other efforts necessary or appropriate to complete
the design and construction of the Project, and to ensure the Project’s ultimate readiness for
passenger rail operations, except for those efforts which the Contract specifies will be
performed by the Authority or other Persons.

e Working Day — Each weekday that is not an Authority Designated Holiday.

2 Order of Precedence

In the event of any inconsistency among the provisions of the Contract Documents, the
inconsistency shall be resolved by giving precedence in the order set forth in the Special

Provision.

Alternative Technical Concepts (ATCs), amendments, and Change Orders will have the priority

just above the document that is being amended.

Notwithstanding the foregoing, in the event of a conflict among any standard or specification
applicable to the Project established by reference contained in the Contract Documents to a
described publication, the more stringent applies regardless of the order of precedence of the

documents in which such conflicting provisions are referenced.

The Contractor shall not take advantage of any apparent error, omission, inconsistency,
inaccuracy, deficiency or other defect in the Contract Documents. Should it appear that the
Work to be done or any matter relative thereto is not sufficiently detailed or explained in the

Contract Documents, the Contractor shall apply to the Authority in writing for such further
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written explanations as may be necessary and shall conform to the explanation provided. The
Contractor shall promptly notify the Authority of all errors, omissions, inconsistencies,
inaccuracies, deficiencies or other defects that it may discover in the Contract Documents, and
shall obtain specific instructions in writing from the Authority before proceeding with the Work
affected thereby.

3 Notice to Proceed and Prerequisites for Start of Construction

3.1 Notice to Proceed

The Contractor shall not proceed with any Work required under this Contract without a NTP
from the Authority for such Work. Any Work performed or expenses incurred by the
Contractor prior to the Contractor's receipt of NTP for such Work shall be entirely at the
Contractor's risk. At the Authority’s option, prior to issuance of NTP, the Authority may issue
one or more interim NTPs directing the Contractor to perform certain Work described therein
according to mutually agreed upon terms and compensation. Unless otherwise stated, any
deadline in the Contract Documents with reference to the NTP shall refer to the first NTP if

more than one NTP is contemplated.

3.2 Prerequisites for Start of Construction

The Contractor shall not start construction (or recommence construction following any
suspension) of any portion of the Project until all the following events have been fully satisfied
with respect to the Work proposed to be constructed:

1. The Authority has issued NTP.

2. All Governmental Approvals necessary for construction of such portion of the Project have
been obtained and all conditions of such Governmental Approvals that are a prerequisite to
commencement of such construction have been performed.

3. All insurance policies, CCIP or OCIP enrollments (if any) and payment and performance
bonds required to be delivered to the Authority hereunder have been submitted to the
Authority as applicable and remain in full force and effect.

All necessary rights of access for such portion of the Project have been obtained.

5. Ready for Construction Submittals have been issued for that portion of the Work and
approved by the Authority.

6. The Contractor has submitted to the Authority and the Authority has approved a GBR-C.
Any additional conditions for construction set forth in the Contract Documents have been

fully satisfied.
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4 Key Personnel, Subcontractors, and Outside Associates or
Consultants

4.1 Key Personnel

The Signature Document identifies the key personnel. The Authority shall have the right to
review the qualifications and character of each individual to be assigned to a key position
(including personnel employed by Subcontractors) and to approve or disapprove use of such
key person in such key position prior to the commencement of any Work by such individual or
during the prosecution of the Work. The Contractor shall notify the Authority in writing of any
proposed changes in any key personnel, and shall include a resume of the proposed new key
personnel. The Contractor shall not change any key personnel without the prior written
approval of the Authority. The Authority in its sole discretion shall have the right to request
that any key personnel be removed from the Project without recourse by the Contractor. Upon
such request, the person or persons named in the request shall be immediately removed from

the Project and shall not return without the written agreement of the Authority.

4.2 Superintendence by Contractor

At all times during performance of this Contract and until the Work is completed and accepted,
the Contractor shall directly superintend the Work or assign and have on the Site a competent

superintendent who is satisfactory to the Authority and has authority to act for the Contractor.

4.3 Subcontractors

In addition to any other requirements under this Contract for the submission of any subcontract
agreement, the Contractor shall provide to the Authority one copy of all executed subcontracts
associated with this Contract, including any changes or modifications to subcontracts, within
three days of their execution.

No Subcontractor shall be permitted to perform work associated with the subcontract until the
Subcontractor (or the Contractor on the Subcontractor's behalf) complies with the insurance
requirements specified elsewhere in this Contract, and has furnished satisfactory evidence of

insurance to the Authority.

Pursuant to Section 6109 of the Public Contract Code, no Subcontractor shall perform Work if
that Subcontractor is ineligible to perform work on public works projects pursuant to Section
1777.1 or 1777.7 of the Labor Code.
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4.3.1 Subletting and Subcontracting Fair Practices Act

Except in accordance with the provisions of the Subletting and Subcontracting Fair Practices
Act, Public Contract Code sections 4100 et seq., the Contractor shall not have the right to make
any substitution of identified Subcontractors (whether identified in the Proposal or at a later
date) with a price in excess of one-half of 1 percent of the difference between:

e The Total Contract Price; and

e The amount bid for design services.

4.3.2 Compliance with Authority Subcontracting Policy

The Contractor shall, prior to soliciting any bids for performance of work or labor or rendering
of services in or about the construction of the Project or for special fabrication and installation of
a portion of the Work, submit to the Authority for its review and approval (which approval will
not be unreasonably withheld) a reasonable procedure for the conduct of the bidding and
approval process applicable to all subcontracts (or combination of subcontracts with a single
Subcontractor) with a price in excess of one-half of 1 percent of the difference between the

following:

o The Total Contract Price; and

e The amount bid for design services.

Such procedure shall include times for each step of the process and shall provide that award of
any subcontract will go to the lowest responsive bid by a responsible bidder approved by the
Authority (which approval shall not be unreasonably withheld). The Contractor shall promptly
notify the Authority in writing of the identity of each Subcontractor selected.

Except with Subcontractors listed in the Proposal or Subcontractors selected in accordance with
the foregoing procedure, the Contractor shall not enter into any subcontracts (or combinations
of subcontracts with a single Subcontractor) with a total price in excess of one-half of 1 percent
of the difference between the following:

e The Total Contract Price; and
e The amount bid for design services.

4.3.3 Requirements

Each Subcontract shall provide that, pursuant to terms in form and substance satisfactory to the
Authority, (a) the Authority is a third party beneficiary of the subcontract and shall have the
right to enforce all of the terms of the subcontract for its own benefit and (b) all guarantees and
warranties, express or implied, shall inure to the benefit of the Authority, and its respective

successors and assigns.
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The Contractor shall ensure that each subcontract (at all tiers) shall include those terms that are
specifically required by the Contract Documents to be included therein as well as such
additional terms and conditions as are sufficient to ensure compliance by the Subcontractor
with all applicable requirements of the Contract Documents. The Contractor shall ensure that
all subcontracts (at all tiers, including subcontracts with suppliers) shall include an agreement
by the Subcontractor to participate in any dispute review proceeding pursuant to the "Disputes”

clause (Section 51) of the General Provisions, if such participation is requested by the Authority.

The Contractor shall be fully responsible to the Authority for all acts and omissions of all
Contractor-Related Entities. The Contractor shall also be responsible for coordinating the Work
performed by Subcontractors. When a portion of the subcontracted Work is not performed in
accordance with the Contract Documents, or if a Subcontractor commits or omits any act that
would constitute a breach of the Contract, or if the Authority makes reasonable objection to the
use or continued use of such Subcontractor, the Subcontractor shall be replaced at the request of
the Authority and shall not again be employed on the Project. The Contractor shall not be
entitled to any increase in the Contract Price and/or time extension as a result of such removal

and/or replacement.

4.4 Removal of Contractor Personnel

The Authority may require, in writing, that the Contractor remove or terminate any Contractor,
Subcontractor, consultant or supplier personnel that the Authority deems objectionable. If the
Authority requires removal or termination without cause, the Contractor shall be entitled to an
equitable adjustment in accordance with the terms and conditions of the “Changes” clause
(Section 17) of the General Provisions. The Authority shall be deemed to have removed or
terminated a person for cause if the Authority determines, in its sole discretion, that such
Person is not performing the Work safely, properly and/or skillfully, or is disruptive,
intemperate, or disorderly. In such cases the Contractor is not entitled to a Contract Price or
schedule adjustment.

5 Not Used

6 Compliance with Law
The Contractor shall comply with all Laws. To the extent there is a change in one or more

applicable Laws after the date 30 days prior to the Proposal Deadline, excluding;:

¢ Any change in Law that was passed or adopted but not yet effective as of 30 days prior to
the Proposal Deadline;
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e Any change in Law relating to taxes; and
e Any change in Law that does not require a material modification in the Work or does not
require the Contractor to obtain a new major environmental approval (unless the Project or

the Contractor is specifically targeted by the change in Law),

and such change has the effect of increasing the cost or time of performance of the Work, then
the Contractor shall be entitled to an equitable adjustment in accordance with the “Changes”

clause (Section 17) of the General Provisions.

Before complying with a change in Law that would require a change in Project design or
construction, the Contractor shall promptly provide notice of such change in Law to the
Authority and receive direction from the Authority to comply with the change in Law. The
Authority shall be entitled to an equitable adjustment to decrease the Contract Price for any
change in Law that reduces the cost of the Work. Nothing in the Contract Documents shall be
construed to permit work not conforming to applicable Laws. Whenever the Contract
Documents require higher standards than the minimum required by applicable Laws, the

Contract Documents shall take priority.

If the Contractor observes that portions of the Contract Documents are at variance with
applicable Laws, the Contractor shall promptly notify the Authority in writing. If the
Contractor performs Work contrary to applicable Laws, the Contractor shall assume full

responsibility for the Work and shall bear the attributable costs.

The Contractor is subject to Laws pertaining to off-Site Work such as utility connections, fire

protection systems and encroachment upon federal, State, private, city, county or railroad

property.

6.1 Registration of Designers

The design of architectural, structural, mechanical, electrical, civil, or other engineering features
of the Work shall be accomplished or reviewed and approved by architects or engineers
registered to practice in the State in the particular professional field involved.

6.2 Design According to Regulatory and Statutory Requirements

In addition to complying with the design requirements, the Contractor warrants that its design
and specifications meet all applicable Laws. In case of differing requirements, the more
stringent requirements shall apply. The Contractor shall fully indemnify, defend and hold
harmless the Indemnified Persons from claims and costs arising out of errors and omissions

relating to such Laws.
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6.3 California Professional Engineers Act

The Contractor shall specifically be responsible for providing licensed professional engineering
services necessary to meet the requirements of the Professional Engineers Act (Business and
Professions Code Sections 6700-6799).

The Authority does not intend to contract for, pay for, or receive any design services which are
in violation of any professional licensing laws, and by execution of the Contract, the Contractor
acknowledges that the Authority has no such intent. The Contractor is fully responsible for
furnishing the design of the Project, although the fully licensed design firms or individuals will
perform the design services required by the Contract Documents. Any references in the
Contract Documents to the Contractor's responsibilities or obligations to "perform" the design
portions of the Work shall be deemed to mean that the Contractor shall "furnish" the design for
the Project. The terms and provisions of this clause shall control and supersede every other

provision of all Contract Documents.

6.4 Assignment of Causes of Action

The Contractor’s attention is directed to the following requirements in Public Contract Code
7103.5:

(b) In entering into a public works contract or a subcontract to supply goods,
services, or materials pursuant to a public works contract, the contractor or
subcontractor offers and agrees to assign to the awarding body all rights, title,
and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services, or materials
pursuant to the public works contract or the subcontract. This assignment shall
be made and become effective at the time the awarding body tenders final
payment to the contractor, without further acknowledgment by the parties.

6.5 Child and Family Support Obligations

The Contractor acknowledges the policy of the State set forth in Public Contract Code 7110(a).
Public Contract Code 7110(a) provides:

It is the policy of this state that anyone who enters into a contract with a state
agency shall recognize the importance of child and family support obligations
and shall fully comply with all applicable state and federal laws relating to child

and family support enforcement, including, but not limited to, disclosure of
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information and compliance with earnings assignment orders, as provided in
Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the Family
Code.

The Contractor acknowledges that, to the best of its knowledge, it is fully complying with the
earnings assignment orders of all employees and is providing the names of all new employees
to the New Hire Registry maintained by the Employment Development Department.

6.6 Notification of Third Party Claims

Each Party shall provide timely notification to the other Party of the receipt of any third party
claim relating to the Contract.

6.7 Notice of Labor Disputes

If the Contractor has knowledge that any actual or potential labor dispute is delaying or
threatens to delay the timely performance of this Contract, the Contractor immediately shall
give notice, including all relevant information, to the Authority. The Contractor agrees to insert
this paragraph in any subcontract under which a labor dispute may delay the timely
performance of this Contract; except that each subcontract shall provide that in the event its
timely performance is delayed or threatened by delay by any actual or potential labor dispute,
the Subcontractor shall immediately notify the next higher tier Subcontractor or the Contractor,
as the case may be, of all relevant information concerning the dispute.

7 Performance of the Work

The Contractor shall furnish the design of the Project and shall construct the Project as
designed, in accordance with all professional engineering principles and construction and
manufacturing practices generally accepted as standards of the industry in the State, in a good
and workmanlike manner, suitable for its intended purpose (as set forth in the California Streets
and Highways Code, Chapter 20, Article 2, Section 2704.09 except with design speeds of up to
250 mph), free from defects and in accordance with the terms and conditions set forth in the
Contract Documents. Except for materials, services and efforts otherwise specifically excluded
from the Contractor's scope of work in the Contract Documents, all materials, services and
efforts necessary to achieve Substantial Completion and Final Acceptance on or before the
Substantial Completion Deadline and Final Acceptance Deadline (respectively) shall be the
Contractor’s sole responsibility; and, subject to the terms of the “Changes” clause (Section 17) of
the General Provisions, the cost of all such materials, services and efforts is included in the
Contract Price.
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The Authority assumes no responsibility for any conclusions or interpretations made by the
Contractor based on the information made available by the Authority. Nor does the Authority
assume responsibility for any understanding reached or representation made concerning
conditions, which can affect the Work by any of its officers or agents before the execution of this

Contract, unless that understanding or representation is expressly stated in this Contract.

7.1 Not Used

7.2 Site Investigation and Conditions Affecting the Work

The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the
nature and location of the Work and that it has investigated and satisfied itself as to the general

and local conditions, which can affect the Work or its cost, including the following;:

¢ Conditions bearing upon transportation, disposal, handling, and storage of materials.

e The availability of labor, water, electric power and roads.

e Uncertainties of weather, flooding patterns and water drainage, or similar physical
conditions at the Site.

¢ The conformation and conditions of the ground.

e The character of equipment and facilities needed preliminarily to and during Work
performance.

e The Contractor also acknowledges that it has satisfied itself as to the character, quality, and
quantity of surface and subsurface materials or obstacles to be encountered insofar as this
information is reasonably ascertainable from an inspection of the Site, access to the Site, and
territory surrounding the Site and examination of reasonably available records with respect
to the Site, including all exploratory work done by the Authority as well as from the
drawings and specifications made a part of this Contract.

e Any failure of the Contractor to take the actions described and acknowledged in this “Site

Investigation and Conditions Affecting the Work” clause will not relieve the Contractor

from responsibility for estimating properly the difficulty and cost of successfully performing
the Work, or for proceeding to perform the Work successfully without additional expense to
the Authority.

7.3 Responsibility of the Contractor for Design

The Contractor shall be responsible for the professional quality, technical accuracy, and the
coordination of all designs, drawings, specifications, and other non-construction services
furnished by the Contractor under this Contract, regardless of the fact that certain conceptual
design work occurred and was provided to the Contractor prior to the date of execution of the

Contract. The Contractor shall, without additional compensation, correct or revise any errors or
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deficiency in its designs, drawings, specifications, and other non-construction services, and
perform any necessary rework or modifications, including any damage to real or personal

property, resulting from the design error or omission.

The Authority’s review of, acceptance of or payment for, services required under this Contract
shall not be construed to operate as a waiver of any rights under this Contract or of any cause of
action arising out of the performance of this Contract. The Contractor shall be and remain liable
to the Authority in accordance with applicable Law for all damages to the Authority caused by
the Contractor’s negligent performance of any of these services furnished under this Contract.
The rights and remedies of the Authority provided for under this Contract are in addition to
any other rights and remedies provided by Law.

The Contractor specifically acknowledges and agrees that:

e The Preliminary Design and Directive Drawings are preliminary and conceptual in nature
and have not been signed or sealed.

e The Contractor is not entitled to rely on the Reference Documents, except to the extent that
(i) the Contract Documents expressly allow the Contactor to rely on the Utility Information
provided in, or incorporated by reference into the Draft Task Orders and (ii) certain
elements of the Standard Specifications are identified as “mandatory,” in whole or in part,
in the Contract Documents.

e The Contractor is responsible for correcting any errors, omissions, inconsistencies,
inaccuracies, deficiencies, or other defects in the Preliminary Design through the design
and/or construction process without any increase in the Contract Price or extension of a
Completion Deadline if the Contractor elects to use the Preliminary Design.

e The Contractor is responsible for correcting any errors, omissions, inconsistencies,
inaccuracies, deficiencies, or other defects in the Directive Drawings through the design
and/or construction process without any increase in the Contract Price or extension of a
Completion Deadline; provided, however, that the Contractor shall be entitled to an
equitable adjustment in accordance with the “Changes” clause (Section 17) of the General
Provisions to the extent the Authority determines that a material change in the Directive
Drawings is necessary in order to meet the other requirements of the Contract as a result of
an error, omission, inconsistency, inaccuracy, deficiency or other defect in the Directive
Drawings.

e The Contractor's warranties and indemnities hereunder cover errors, omissions,
inconsistencies and other defects in the Project, even though they may be related to errors,
omissions, inconsistencies and other defects in the Preliminary Design or Directive

Drawings.
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The Contractor understands and agrees that the Authority shall not be responsible or liable in
any respect for any loss, damage, injury, liability, cost or cause of action whatsoever suffered by
any Contractor-Related Entity by reason of any use of any information contained in the Design
Criteria, Directive Drawings, other Contract Documents or Reference Documents or any action
or forbearance in reliance thereon, except to the extent that the Authority has specifically agreed
herein that the Contractor shall be entitled to an increase in the Contract Price and/or extension
of a Completion Deadline with respect to such matter. The Contractor further acknowledges
and agrees that (a) if and to the extent the Contractor or anyone on the Contractor’s behalf uses
any of said information in any way, such use is made on the basis that the Contractor, not the
Authority, is responsible for said information and (b) the Contractor is capable of conducting
and obligated hereunder to conduct any and all studies, analyses and investigations as it deems
advisable to verify or supplement said information, and that any use of said information is

entirely at the Contractor's own risk.

The Contractor will design and construct the Project in conformity with the Design Criteria
(subject to any variances requested by the Contractor and approved by the Authority) and the

Directive Drawings.

7.3.1 Drawings and Other Data

All designs, drawings, specifications, notes, and other works developed in the performance of
this Contract shall become the sole property of the Authority and may be used on any other
Authority design or construction project without additional compensation to the Contractor.
Use by the Authority of the design documents on other projects does not confer any liability on
the Contractor. The Authority shall be considered the “person for whom the work was
prepared” for the purpose of authorship in any copyrightable work under 17 U.S.C. 201(b).
With respect thereto, the Contractor agrees not to assert or authorize others to assert any rights
or establish any claim under the design patent or copyright laws. The Contractor, for a period
of three years after Final Acceptance, agrees to furnish all retained works on the request of the
Authority. Unless otherwise provided in this Contract, the Contractor shall have the right to

retain copies of all works beyond such period.

7.3.2 Title to Submittals

All information, drawings, or other submittals required to be furnished by the Contractor to the
Authority under this Contract shall become the sole property of the Authority upon preparation
thereof. All other documents prepared or obtained by the Contractor in connection with the
performance of its obligations under the Contract shall become the property of the Authority

upon the Contractor’s preparation or receipt thereof.
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7.3.3 Specifications and Drawings
The Contractor shall keep on the Site a copy of the drawings and specifications and shall at all
times give the Authority access thereto.

The organization of the specifications into divisions, sections, and articles, and the arrangement
and titles of Project drawings shall not control the Contractor in dividing the Work among

Subcontractors or in establishing the extent of work to be performed by any trade.

7.4 Notice and Approval of Restricted Designs

In the performance of this Contract, the Contractor shall make, to the extent practicable,
maximum use of structures, machines, products, materials, construction methods, and
equipment that are readily available through competitive commercial channels, or through
standard or proven production techniques, methods, and processes. Unless approved by the
Authority, the Contractor shall not furnish, in the performance of the Work, a design or
specification that requires the use of structures, products, materials, construction equipment, or
processes that are known by the Contractor to be available only from a sole source. As to any
such design or specification, the Contractor shall report to the Authority giving the reason or

reasons why it is considered necessary to so restrict the design or specification.

7.5 Coordination with Other Contracts

The Authority and third parties such as Utility Owners, railroads, cities, counties and other
Governmental Persons may award contracts for work at or near the Site. The Contractor shall
fully cooperate with the other contractors and with employees of the Authority, and shall
carefully adapt scheduling and performing the Work under this Contract to accommodate the
said other contract work, heeding any direction that may be provided by the Authority. The
Contractor shall not commit or permit any act that will interfere with the performance of work
by any other contractor. If the Contractor asserts that any of the Authority’s other contractors
have interfered with the Work, then the Contractor’s sole remedy shall be to seek recourse
against such other contractors.

7.6 Coordination with Railroads and California Public Utilities
Commission (CPUC)

The Contractor shall comply with all railroad requirements when working within or adjacent to
railroad right-of-way.

The Contractor shall obtain railroad approval of any design and construction activities that are
within railroads right-of-way or impacting railroad operational activities.
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The Contractor shall obtain a CPUC Order authorizing grade separation of railroads before any
grade separation is constructed. CPUC requires railroad approval of grade separation before it
issues its Order.

7.7 Governmental Approvals

Except for Authority-Provided Approvals, the Contractor shall secure and pay for, as part of the

Contract Price, all required Governmental Approvals.

The Contractor shall comply with all conditions imposed by and undertake all actions required
by and all actions necessary to maintain in full force and effect, all Governmental Approvals,
except to the extent that such responsibility is expressly assigned in the Contract Documents to

another Person.

7.8 Warranty

In addition to any other warranties in this Contract, the Contractor warrants that:

e The Work conforms to the requirements of the Contract Documents.

e All design Work furnished pursuant to the Contract Documents shall conform to all
professional engineering principles generally accepted as standards of the industry in the
State, shall be suitable for its intended purpose (as set forth in the California Streets and
Highways Code, Chapter 20, Article 2, Section 2704.09 except with design speeds of up to
250 mph) and shall be free of errors, omissions, inconsistencies, inaccuracies, deficiencies or
other defects.

e The construction Work furnished pursuant to the Contract Documents was performed in a
workmanlike manner and conforms to the standards of care and diligence normally
practiced by recognized construction firms performing construction of a similar nature in
the State.

e Materials and equipment furnished under the Contract Documents are of good quality and,
except if otherwise expressly set forth in the Contract Documents, when installed, are new.

e The Project is fit for the purposes intended (as set forth in the California Streets and
Highways Code, Chapter 20, Article 2, Section 2704.09 except with design speeds of up to
250 mph).

7.8.1 Subcontractor Warranties

The Contractor shall obtain from all Subcontractors, manufacturers and suppliers warranties
that would be given in normal commercial practice; require all such warranties to be executed,
in writing, for the benefit of the Authority or the Authority’s assignee and enforce all warranties

for the benefit of the Authority or the Authority’s assignee, if directed by the Authority or the
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Authority’s assignee. In no case whatsoever shall other warranties decrease the warranty
provisions specified in the Contract. All such warranties from Subcontractors, manufacturers

and suppliers shall:

e Be written so as to survive all inspections and tests by the Authority and the Contractor; and
e Run directly to and be enforceable by the Contractor and/or the Authority, any assignee by
the Authority and their respective successors and assigns.

The Contractor hereby assigns to the Authority all of the Contractor’s rights and interest in all
warranties that are received by the Contractor from any of its Subcontractors, manufacturers
and suppliers. All such warranties shall survive final completion, acceptance, final payment
and termination of the Contract if the stated warranty period extends beyond the final

completion, acceptance, final payment and termination of the Contract.

7.8.2 Remedy
The Contractor shall remedy, at its own expense, any failure to conform to the warranty

requirements set forth in Section 7.8.

If the Contractor fails to remedy any such failure within a reasonable time after receipt of notice
(or immediately in the case of an emergency), the Authority shall have the right in its sole

discretion to replace, remove or otherwise remedy the failure at the Contractor's expense.

7.8.3 Authority Notification to Contractor
The Authority shall notify the Contractor, in writing, within a reasonable time after the

discovery of any failure to conform to the warranty requirements set forth in Section 7.8.

7.8.4 No Limitation of Liability

The foregoing warranties are in addition to all rights and remedies available under the Contract
Documents or applicable Law, and shall not limit the Contractor’s liability or responsibility
imposed by the Contract Documents or applicable Law with respect to the Work, including
liability for design defects, latent construction defects, strict liability, negligence or fraud;
provided, however, that, upon expiration of the warranties, the Contractor shall have no further

liability to the Authority hereunder for patent construction defects.

7.8.5 Assignment of Warranty

The Contractor’s warranties, including all warranties from Subcontractors, manufacturers and
suppliers that have been assigned to the Contractor, shall be assignable by the Authority to any
Person, in the Authority’s sole discretion, immediately upon providing written notice to the

Contractor.
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7.8.6 Warranty Service

When the Contractor requests Substantial Completion approval, the Contractor shall submit to
the Authority a comprehensive warranty service plan subject to a SONO. The plan shall
describe how any constructed or purchased Project elements shall be serviced after Final
Acceptance. The plan shall include:

¢ Inspection frequencies;

e Warranty service activities;

e Required inventory of parts/supplies for warranty service, including part numbers and
manufacturer’s service manuals;

e Reporting and documentation requirements for warranty service;

e Repair practices and timings; and

e Safety and security addressing, at a minimum, the safety and security procedures that are
unique to the facilities constructed. Examples include fall protection programs for overhead
structures, confined space programs for drainage systems and a security program that
includes monitoring and inspection of established protection measures with uniform
security personnel including fencing, access control, locks, alarms, intrusion detection,

lighting and any other security requirements that may be applicable.

7.8.7 Risk of Loss; Protection of Existing Site

At all times prior to Final Acceptance, the Contractor shall maintain, rebuild, repair, restore or
replace all Work (including design documents, construction documents, materials, equipment,
supplies and maintenance equipment which are purchased for permanent installation in, or for
use during construction of, the Project and regardless of whether the Authority has title
thereto), that is injured or damaged. The Contractor shall also have full responsibility for
rebuilding, repairing and restoring all other property at the Site whether owned by the
Contractor, the Authority or any other Person. Where necessary to protect the Work or
materials from damage, the Contractor shall, at the Contractor's expense, provide suitable
drainage of the Project and erect those temporary structures that are necessary to protect the
Work or materials from damage. Any suspension of the Work, regardless of cause, shall not

relieve the Contractor of the responsibility for the Work and materials as herein specified.

The Contractor shall preserve and protect all structures, equipment, and vegetation (such as

trees, shrubs, and grass) on or adjacent to the Site, which are not to be removed.

The Contractor shall protect from damage all existing improvements and utilities including
both of the following:

¢ Improvements and utilities at or near the Site; and

e Improvements and utilities on adjacent property of a third party.
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The Contractor shall repair any damage to those facilities, including those that are the property
of a third party, resulting from failure to comply with the requirements of this Contract or
failure to exercise reasonable care in performing the Work. At completion of the Work, the
Contractor shall restore the site to the condition required by the Final Environmental
Documents. If the Contractor fails or refuses to repair the damage promptly, the Authority may

have the necessary work performed and charge the cost to the Contractor.

7.8.8 Operations and Storage Areas

The Contractor shall confine all operations (including storage of materials) on Authority
premises to areas authorized or approved by the Authority. The Contractor shall hold and save
the Indemnified Persons, free and harmless from liability of any nature occasioned by the
Contractor's performance. Temporary buildings (e.g., storage sheds, shops, offices) and utilities
may be erected by the Contractor only with the approval of the Authority and shall be built
with labor and materials furnished by the Contractor without expense to the Authority. The
temporary buildings and utilities shall remain the property of the Contractor and shall be
removed by the Contractor at its expense upon Substantial Completion. With the written
consent of the Authority, the buildings and utilities may be abandoned and need not be
removed. The Contractor shall, under regulations prescribed by the Authority, use only
established roadways or use temporary roadways constructed by the Contractor when and as
authorized by the Authority. When materials are transported in the prosecution of the Work,
vehicles shall not be loaded beyond the loading capacity recommended by the manufacturer of
the vehicle or prescribed by Law. When it is necessary to cross curbs or sidewalks, the
Contractor shall protect them from damage. The Contractor shall repair or pay for the repair of

any damaged curbs, sidewalks, or roads.

7.9 Office Space Requirements

The Contractor shall provide and pay for all office and other building space, facilities, and
equipment necessary to construct the Project and meet the requirements of the Contract and of

this Section 7.9, as follows:

e In making arrangements for its staff and for accommodating the Authority’s staff, the
Contractor shall provide for:

e Locating the Contractor’s staff and the Authority’s staff in the same building or in close
proximity to one another; and

e Providing facilities for visiting Authority staff to be present in the local offices whenever

they are required.
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7.9.1 Joint Inventory and Inspection of Facilities

Prior to accepting or using any facility or item provided by the Contractor, the Authority in
conjunction with the Contractor, will conduct a condition survey and inventory of all such
items, and the Authority and Contractor will note the condition of each item. The Authority
and Contractor will provide written receipts for all facilities and items found to meet Contract
requirements. The written receipt will note the condition of all items. The Authority will not be
obligated to accept any facility or item that the Authority reasonably considers does not meet

the requirements of the Contract.

7.9.2 Facilities and Space Requirements

For office space, including any office trailers, the Contractor shall be responsible for providing
all utilities connections and supply, including domestic water, electricity, telephone, gas
[natural gas or liquefied petroleum gas (LPG)] and sewerage and for paying all costs for
providing and supplying such utilities until at least 30 Days after Final Acceptance or after the

Authority determines that facilities are no longer needed by the Authority, whichever is earlier.

7.10 Duty to Inform

If, at any time during the performance of the Contract the Contractor becomes aware of an
actual or potential problem, fault or defect in the Project, or any non-conformance with any
Contract Document or Law, the Contractor shall give immediate written notice thereof to the
Authority.

7.11 Project Meetings and Progress Reporting

The Contractor shall schedule regular meetings to review formal reporting, which shall include
meetings covering the general areas of overall Project progress, technical reviews and

workshops, environmental compliance and handover. Additionally the Contractor shall:

e Unless otherwise specified in the Contract, prepare the reports substantively as follows:
“The Contactor is on schedule or in compliance with [report subject matter] except: [list
exceptions, reasons why and resolution].”

e Proactively identify report and meeting deficiencies to become more efficient in Project
information sharing.

e Work with the Authority to identify more efficient ways of sharing information via
workshops and meetings, working to reduce or merge formal meetings where possible.

e Coordinate with appropriate parties, prepare materials, record and distribute meeting
minutes and action items, and record action completion at follow up meetings. All relevant

materials shall be distributed via the Authority’s web portal on conclusion of the meeting.
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This pertains only to meetings that are with elements external to the Contractor’s own
forces.

e Maintain the Authority required data logs with accurate, verified, and timely information
via the Authority’s web portal. The Contractor shall proactively work with the Authority to
avoid duplication of Project data in multiple logs.

¢ The meeting schedule shall be defined in the initial Project Partnering Workshop.

7.12 Default

7.12.1  Breach of Contract
The Contractor shall be in breach under the Contract upon the occurrence of any one or more of
the following;:

e The Contractor fails or refuses to commence the Work within the time required by this
Contract.

e The Contractor fails or refuses to prosecute the Work or any separable part with the
diligence that will ensure its completion within the time specified in this Contract, including
any extension(s).

e The Contractor fails or refuses to provide sufficient resources to complete the Work in an
acceptable manner and without delay, or absent a valid dispute, pay its Subcontractors
when due in accordance with its agreements with the Subcontractors and applicable Law.

e The Contractor fails or refuses to complete the Work within the time specified in this
Contract.

e The Contractor assigns or transfers the Contract Documents or any right or interest therein,

except as expressly permitted under the “Successors and Assigns” clause (Section 61.8) of
the General Provisions.

e The Contractor or any Guarantor becomes insolvent, generally does not pay its debts as they
become due, admits in writing its inability to pay its debts, or makes an assignment for the
benefit of creditors.

e Insolvency, receivership, reorganization or bankruptcy proceedings shall have been
commenced by or against the Contractor or any Guarantor and not dismissed within 60
days.

e The Contractor fails to provide and maintain the performance and payment bonds, any
Guaranty and the insurance as required hereunder.

e Any material representation or warranty made by the Contractor or any Guarantor in the
Contract Documents or in any certificate, schedule, instrument or other document delivered
pursuant to the Contract Documents is false or materially misleading when made.

e The Contractor violates any Law in performance of the Work.
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e Any Guarantor revokes or attempts to revoke its obligations under its Guaranty, or
otherwise takes the position that such instrument is no longer in full force and effect.

e The Contractor breaches any other agreement, representation or warranty contained in the
Contract Documents, or the Contractor fails to perform any other obligation under the

Contract Documents.

7.12.2  Cure Periods
There will be no cure period with respect to the following breaches to which the Contractor

agrees are not curable:

e Any material representation or warranty made by the Contractor or any Guarantor in the
Contract Documents or in any certificate, schedule, instrument, or other document delivered
pursuant to the Contract Documents is false or materially misleading when made.

e Any Guarantor revokes or attempts to revoke its obligations under its Guaranty, or

otherwise takes the position that such instrument is no longer in full force and effect.

The Authority shall provide the Contractor and its surety under the performance bond
hereunder 30 days written notice and opportunity to cure any other breach before declaring an
event of default. If a breach is curable but by its nature cannot be cured within 30 days, as
reasonably determined by the Authority, the Authority agrees not to declare an event of default
provided that the Contractor commences such cure within such 30-day period and thereafter
diligently prosecutes such cure to completion; provided, however, that in no event will such

cure period exceed 90 days in total.

7.12.3 Remedies
If any breach described in Section 7.12.1 is not subject to cure or is not cured within the period

specified in Section 7.12.2, the Authority may declare that an event of default has occurred and

notify the Contractor and its sureties thereof. Upon the occurrence of an event of default
hereunder, the Authority may, by written notice to the Contractor, terminate the right to
proceed with the Work (or the separable part of the Work) or the Authority may take over the
Work and complete it by contract or otherwise.

Subject to the “Consequential Damages; Limitation of Contractor's Liability” clause (Section 33)

of the General Provisions, the Contractor and its sureties shall be liable for any damage to the
Authority resulting from events of default, whether or not the Contractor’s right to proceed
with the Work is terminated. This liability includes any increased costs incurred by the

Authority in completing the Work.

Notwithstanding anything in the Contract Documents to the contrary, the Authority may,
without notice and without awaiting lapse of the period to cure any default, in the event of the
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existence of a condition on or affecting the Project that the Authority believes poses an
immediate and imminent danger to public health or safety, rectify the dangerous condition at
the Contractor’s cost, and so long as the Authority undertakes such action in good faith, even if
under a mistaken belief in the occurrence of such default, such action shall not expose the
Authority to any liability to the Contractor and shall not entitle the Contractor to any other
remedy, it being acknowledged that the Authority has a paramount public interest in providing
and maintaining safe public use of and access to the Project. The Authority’s good faith
determination of the existence of such danger shall be deemed conclusive in the absence of clear

and convincing evidence to the contrary.

If, after termination of the Contractor’s right to proceed, it is determined that the Contractor
was not in default, or that the delay was excusable, the rights and obligations of the parties will

be the same as if the termination has been issued for the convenience of the Authority.

7.12.4 No Limitation of Rights and Remedies

The rights and remedies of the Authority in this clause are in addition to any other rights and
remedies provided by law or equity or under this Contract or the performance bond hereunder.
Time is of the essence for all delivery, performance, submittal, and completion dates in this

Contract.

7.12,5 Termination Due to Non-Appropriation of Funds

The Authority is not bound by the terms hereof or obligated to make any payment hereunder
for Work performed in any fiscal year for which funds have not been appropriated for the
Contract. The Contractor is not obligated to perform Work, and correspondingly is not entitled
to any compensation for Work performed (subject to the next paragraph), in any fiscal year for
which funds have not been appropriated for the Contract.

In the event that non-appropriation of funds results in stoppage of Work, the Contractor agrees
to resume performance of the Work without any modification to the terms and conditions
hereof, provided that an appropriation therefor is approved within 120 days after the start of
the fiscal year in question. Any such work stoppage shall be considered a suspension for
convenience under Section 39.2 of these General Provisions. If funds are not appropriated
before expiration of such 120-day period, the Contract shall be deemed to have been terminated

for convenience under the “Termination for Convenience” clause (Section 40).

Notwithstanding anything to the contrary contained in this Section 7.12.5, if the Contract is
terminated due to non-appropriation of funds, the Contractor shall be entitled to compensation

only for Work performed in the fiscal year in which funds were appropriated.
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7.13 Use and Possession Prior to Completion

The Authority shall have the right to take possession of or use any completed or partially
completed part of the Work. Before taking possession of or using any Work, the Authority shall
furnish the Contractor a list of items of Work remaining to be performed or corrected on those
portions of the Work that the Authority intends to take possession of or use. However, failure
of the Authority to list any item of Work shall not relieve the Contractor of responsibility for
complying with the terms of the Contract. The Authority's possession or use shall not be
deemed an acceptance of any Work under the Contract. While the Authority has such
possession or use, the Contractor shall be relieved of the responsibility for the loss of or damage
to the Work resulting from the Authority's possession or use, notwithstanding the terms of the

Contract terms relating to the “Risk of Loss; Protection of Existing Site” clause (Section 7.8.7) of

the General Provisions.

7.14 Authority Acceptance

7.14.1 Substantial Completion
The Contractor shall deliver an application for Substantial Completion to the Authority when

all of the following have occurred:

e The Contractor has completed all Work (except for punch list items, final cleanup and other
items included in the requirements for Final Acceptance);

e All necessary work by Included Third Parties has been completed, and the Contractor has
obtained all design and construction approvals by Included Third Parties that are required
under the relevant Third Party Agreements or by Law;

e The Contractor has satisfied all conditions to acceptance by Third Parties and railroads;

e There is no existing default of Authority's obligations under any Included Third Party
Agreement or Railroad Agreement that are the Contractor's responsibility pursuant to the
Contract Documents, and no event has occurred which, with the passing of time or giving of
notice or both, would lead to a claim relating to the Work or an event of default under any
Included Third Party Agreement or any Railroad Agreement;

e The Contractor has delivered to the Authority the close-out report as provided in the
“Reporting” clause (Section 44.4) of the General Provisions;

e The Contractor has delivered to the Authority the warranty service plan required in the

“Warranty Service” clause (Section 7.8.6) of the General Provisions;

e The Contractor has ensured that all Work has been performed in accordance with the
requirements of the Contract Documents;

e The Contractor has ensured that the Project may be used without damage to the Project or
any other property on or off the Site, and without injury to any Person; and
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e Any special tools purchased by the Contractor as provided in the Contract Documents shall
have been delivered to the Authority and all replacement spare parts shall have been
purchased and delivered to the Authority free and clear of liens.

Upon receipt of the Contractor's application for Substantial Completion, the Authority shall
conduct such inspections, surveys and/or testing as the Authority deems desirable. If such
inspections, surveys and/or tests disclose that any Work does not meet the requirements of the
Contract Documents, the Authority will promptly advise the Contractor as to any errors,
omissions, deviations, defects or deficiencies in the Work necessary to be corrected as a
condition to Substantial Completion and as to any errors, omissions, deviations, defects or
deficiencies which may be corrected as punch list items. Upon correction of the errors,
omissions, deviations, defects or deficiencies identified as a prerequisite to Substantial
Completion, the Contractor shall provide written notification to the Authority and the
Authority shall conduct another round of inspections, surveys and/or tests. This procedure
shall be repeated until the Authority finds that all prerequisites to Substantial Completion have

been met.

Substantial Completion of the Project shall be deemed to have occurred when:

e The Authority determines that all errors, omissions, deviations, defects and deficiencies
identified as prerequisites to Substantial Completion have been corrected; and

e The Authority and Contractor have agreed upon a punch list for the Project.

The Authority will issue a Certificate of Substantial Completion to the Contractor at such time
as the Authority determines that Substantial Completion has occurred. Substantial Completion
shall be deemed to have occurred as of the date of the Certificate of Substantial Completion.

7.14.2 Final Acceptance

On or before the Final Acceptance Deadline, the Contractor shall perform all Work, if any,
which was waived for purposes of Substantial Completion and shall satisfy all of its other
obligations under the Contract Documents, including ensuring that the Project has been
completed and all components have been properly inspected and tested. Final Acceptance shall
be deemed to have occurred when all of the following have occurred:

e All requirements for Substantial Completion have been fully satisfied;

e All punch list items shall have been completed to the reasonable satisfaction of the
Authority;

e The Contractor shall have delivered to the Authority a certification representing that there
are no outstanding claims of the Contractor or claims, liens or stop notices of any
Subcontractor or laborer with respect to the Work, other than any previously submitted

unresolved claims of the Contractor and any claims, liens or stop notices of a Subcontractor
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or laborer being contested by the Contractor (in which event the certification shall include a
list of all such matters with such detail as is requested by the Authority and, with respect to
all Subcontractor and laborer claims, liens and stop notices, shall include a representation by
the Contractor that it is diligently and in good faith contesting such matters by appropriate
legal proceedings which shall operate to prevent the enforcement or collection of the same).
For purposes of such certificate, the term "claim" shall include all matters or facts which may
give rise to a claim;

e The Authority shall have received and accepted all design documents, record documents,
as-built schedule, surveys, test data, training, operations and maintenance documents and
manuals and other deliverables required under the Contract Documents;

e All of the Contractor's obligations under the Contract Documents (other than obligations
which by their nature are required to be performed after Final Acceptance) shall have been
satisfied in full or waived in writing by the Authority; and

e The Contractor shall have delivered to the Authority a Notice of Completion for the Project

in recordable form and meeting all statutory requirements.

The Authority will issue a Certificate of Final Acceptance to the Contractor at such time as the
Authority determines that Final Acceptance has occurred. Final Acceptance shall be deemed to

have occurred as of the date of the Certificate of Final Acceptance.

Final Acceptance will not prevent the Authority from correcting any measurement, estimate or
certificate made before or after completion of the Work, nor shall it prevent the Authority from
recovering from the Contractor, its surety(ies), or other provider of performance security or any
combination of the foregoing, overpayment or other costs sustained for failure of the Contractor
to fulfill the obligations under the Contract Documents. The occurrence of Final Acceptance

shall not relieve the Contractor from any of its continuing obligations hereunder.

7.14.3 Passage of Title

The Contractor warrants that it owns, or will own, and has, or will have, good and marketable
title to all materials, equipment, tools, and supplies furnished, or to be furnished, by it and its
Subcontractors that become part of the Project or are purchased for the Authority for the
operation, maintenance or repair thereof, free and clear of all liens. Title to all of such materials,
equipment, tools, and supplies which shall have been delivered to the Site shall pass to the
Authority, free and clear of all liens, upon the sooner of (a) incorporation into the Project, or
(b) the date of payment by the Authority to the Contractor for invoiced amounts pertaining
thereto. Notwithstanding any such passage of title, the Contractor shall retain sole care,
custody and control of such materials, equipment, tools, and supplies and shall exercise due
care with respect thereto, as part of the Work until the Final Acceptance date or until the

Contractor is removed from the Project.
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7.15 Force Majeure

To the extent Force Majeure has the effect of increasing the costs directly attributable to changes
in the Work or increases the time of performance of the Work, the Contractor shall be entitled to
an equitable adjustment in accordance with the “Changes” clause (Section 17) of the General
Provisions. “Force Majeure” is defined as any of the following events, provided it is beyond the
control and not due to an act or omission of any Contractor-Related Entity or the Authority and

could not have been avoided by due diligence or use of reasonable efforts by the Contractor:

e Earthquake exceeding 3.5 on the Richter scale;

o Tidal wave;

e Epidemic, blockade, rebellion, war, riot, act of terrorism or civil commotion;

e Discovery at, near or on the Site of any archaeological, paleontological, cultural, biological
or other protected resources, provided that the existence of such resources was not disclosed
in the Contract;

e Lawsuit seeking to restrain, enjoin, challenge or delay construction of the Project or the
granting or renewal of any Governmental Approval of the Project; and

e Strike, labor dispute, work slowdown, work stoppage, secondary boycott, walkout or other
similar occurrence occurring within the vicinity of the Project where each participant in such

occurrence is not a Contractor-Related Entity.
The term “Force Majeure” excludes:

e Fire or other physical destruction or damage, including lightning, explosion, drought, rain,
flood, earthquakes equal to or under 3.5 on the Richter scale, hurricane, storm or action of
the elements or other acts of God;

e Except as provided in bullet 3 of the definition of Force Majeure above, explosion or
malicious or other acts intended to cause loss or damage or other similar occurrence;

e Strike, labor dispute, work slowdown, work stoppage, secondary boycott, walkout or other
similar occurrence (unless all participants in such occurrence are not a Contractor-Related
Entity); and

e All other matters not caused by or beyond the control of the Authority or a Contractor-

Related Entity and not listed in the definition of Force Majeure above.

7.16 Alternative Technical Concepts (ATCs)
The Contractor shall be solely responsible for obtaining any third party approvals required to

implement approved Alternative Technical Concepts included in the Proposal.

Notwithstanding anything herein to the contrary, (i) if an approved ATC incorporated in the

Contract Documents requires additional Governmental Approvals or other third party
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approvals, and the Contractor fails to obtain or comply with such additional approvals or (ii) if
an ATC incorporated in the Contract Documents was approved with conditions and the
Contractor fails to comply with such conditions, the Contractor shall comply with the
requirements of the Contract Documents excluding the ATC without any right to an equitable
adjustment. Notwithstanding anything herein to the contrary, if implementation of an ATC
will require additional real property, or work on facilities owned by railroads or on Third Party
Facilities, the Contractor shall have full responsibility for paying for any such real property and
any related costs including any necessary Governmental Approvals, performing any such
railroad facility work, or performing or reimbursing a Third Party for work on its facilities, as

applicable, without the right to an equitable adjustment.

8 Submittal Requirements

8.1 General Requirements

Submittals shall not include changes to the Work. The Authority’s review responses and/or
comments are not an authorization for changes in the Work. All requested changes in the
Contract Price or schedule shall be submitted in accordance with the “Changes” clause
(Section 17).

For additional requirements regarding Technical Contract Submittals, see Book 3, Part B,
Subpart 1 (Verification, Validation and Self-Certification) and Book 2, Part C, Subpart 1, Scope
of Work.

For non-Technical Contract Submittals, the V&V Self Certification process is optional.

This “Submittal Requirements” clause shall not apply to submittals required under Book 3, Part

B, Subpart 8 (Cost and Scheduling Controls Program).

The Contractor’s Quality Manager shall perform an independent review of each and every
Contract submittal and shall certify in writing that the submittal is complete and in full
compliance with the Contract requirements. Failure to provide the required certification will
cause the Submittal to be rejected. This requirement is independent of and in addition to the

V&V Self Certification process.

For those submittals requiring Authority approval, the Authority will review and issue a

response for each submittal with one of the following submittal review dispositions:

e Approved

e Approved with comments
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¢ Rejected with comments

All submittals requiring approval shall be responded to within 30 days, unless indicated
otherwise. If any Contract submittal receives an “Approved with comments” disposition, the
Contractor shall address those comments and notify the Authority how it addressed those
comments, in writing within 14 days after receipt of the Authority’s response, but is not

required to resubmit the underlying documents.

If any Contract submittal receives a response of “Rejected with comments,” the Contractor shall
address those comments and resubmit the entire submittal within 14 days of receipt of the

Authority’s response.

For each submittal that is subject to a SONO, the Authority will issue a response with one of the

following submittal review dispositions:

e Statement of No Objection (SONO)
e SONO with comments

e Statement of Objection (SOO) with comments

This review and SONO process does not represent a hold point and the Contractor may proceed
at its own risk. There is no response timeline for the Authority associated with the SONO

review process unless indicated otherwise.

If any Contract submittal receives a disposition of “SONO with comments,” the Contractor shall
address those comments and notify the Authority in writing with how it addressed those
comments, within 14 days after receipt of the Authority’s response, but is not required to

resubmit the underlying documents.

If any Contract submittal receives a response of “SOO with comments,” the Contractor shall
address those comments and resubmit the entire submittal within 14 days of receipt of the

Authority’s response.

Construction Phase submittals are those submittals that are required by the Construction
Specifications and do not require submittal to the Authority unless otherwise stated in the
Contract. The Contractor shall provide access to the Authority for the review and audit of these
submittals. The Contractor shall provide copies of these submittals to the Authority upon

request.

Supplemental, supporting information to any submittal under review may be requested by the
Authority. The Contractor shall supply such information in the form and within the timeframe
requested by the Authority. The Contractor shall not be entitled to any increase in Contract
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Price or extension of time for producing said supporting information and such additional time

as required by the Authority to complete the review process.

The Authority may require the Contractor to re-submit any submittal where the information
submitted is considered by the Authority in its sole discretion insufficient to conduct a proper

review or actions arising from the review require significant revisions.

The time and cost impacts of re-submissions or revisions arising from the reviews and caused
by the submittal’s non-compliance with the Contract requirements or inadequacy in
completeness of the submittal, including the time taken for the Authority to review the

revisions, shall be at the Contractor’s sole expense.

8.2 Specific Requirements

The following table contains additional submittal requirements.

Table 1: Document Submittals Types and Quantities

Submit 3 DVDs of each electronic submittal

Submittal Types® Hard PDF Microsoft CADD
copies Word?> (DGN)*°
Drawings (1 full/5 half size) 6 X X
Specifications 6 X X
Reports 6 X
Calculations 3 X
Other Documents 6 X X

Construction-Phase Submittals

(if required)
Shop drawings 3
e Manufacturer standard
) : 6
schematic drawings
e Contractor’s or
manufacturer’s engineer 3

calculations

e Manufacturer’s standard
data, including installation 6
and application instructions

e Inspection reports, test

reports, and certificates of 6
compliance
e Samples (3 each) Not
Applicable
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Submit 3 DVDs of each electronic submittal
Submittal Types® Hard PDF Microsoft CADD
copies Word? (DGN)*?
(N/A)

1. Specifications Ready-for-Construction and As-Built submittals shall be signed and sealed. Drawings Ready-for-
Construction and As-Built submittals shall be signed and sealed in accordance with the Plans Preparation Manual.
Submit Microsoft Word files for Ready-for-Construction and As-Built submittals only.

Submit CADD files in accordance with CADD Manual and Plans Preparation Manual.

Submit full-size prints on bond paper of shop drawings.

Submit GIS files in accordance with the CADD Manual

v

9 Interest of Public Officials

No Authority board member, officer, employee, or agent shall have any direct or indirect
interest in this Contract or its proceeds during, or within one year after, that person's tenure
with the Authority. In addition, no Contractor-Related Entity shall enter into any contract
involving services or property with a person or business prohibited by Government Code
sections 1090 et seq. and 87100 et seq. from transacting such business. Unless an explicit
statement to the contrary accompanied the Contractor's Proposal, the Contractor affirms that no
board member, officer, or employee of the Authority has any interest (whether contractual, non-
contractual, financial, or otherwise) in this transaction or in the business of Contractor. If any
such interest becomes known to the Contractor at any time, the Contractor shall submit a full
and complete written disclosure of such information to the Authority, even if such interest

would not be considered a conflict under Government Code sections 1090 et seq. and 87100 et

seq.

Neither the Contractor nor any of its employees, agents and representatives shall offer or give to
an officer, official or employee of the Authority any gifts, entertainment, payments, loans or
gratuities. The Authority may, by written notice to the Contractor, terminate the Contractor’s
right to proceed under the Contract if it is found that gratuities (in the form of gifts,
entertainment, or otherwise) were offered or given by the Contractor, or any agent of the
Contractor, to any board member, officer, agent and/or employee of the Authority.

Employment by the Contractor of personnel on the payroll of the Authority is not permitted in
the performance of the Contract, even though such employment may be outside the Authority
employee's regular working hours or on Saturdays, Sundays, holidays or vacation time; further,
employment by Contractor of personnel who have been on the Authority’s payroll within one
year prior to the date of Contract award, where such employment is caused by and/or
dependent upon Contractor securing the Contract or a related contract with the Authority, is

also prohibited.

Page 35 of 216
Book 2, Part B - General Provisions
EXECUTION VERSION



Agreement No.: HSR13-06 California High-Speed Train Project

The Contractor shall include the language of this provision in Subcontracts for any first tier
Subcontractor whose contract exceeds $100,000.

The rights and remedies of the Authority specified in this “Interest of Public Officials” clause

are not exclusive and are in addition to any other rights and remedies allowed by Law.

10 Not Used

11 Not Used

12 Bonding and Guaranty

The Contractor shall provide security as described in this clause. Notwithstanding any other
provision of the Contract Documents, performance by a surety or Guarantor of any of the
obligations of the Contractor hereunder shall not relieve the Contractor of any of its obligations

hereunder.

12.1 Performance and Payment Bonds

The Contractor shall provide to the Authority and maintain at all times during the term of the
Contract a Performance Bond in the amount of 50 percent of the Total Contract Price and a
Payment Bond in the amount of 100 percent of the Total Contract Price. Each bond required
hereunder shall be provided by a surety:

e Registered with the California State Insurance Commissioner,

e Appearing on the current Authorized Insurance List in the State of California published by
the Office of the Insurance Commissioner, and

e With an A.M. Best and Company rating level of A- or better and Class VIII or better, or as
otherwise approved by the Authority in its sole discretion.

The Authority may require any sureties to appear and qualify themselves at any time. If the
Authority determines, in its sole discretion, that a surety is not qualified, the Authority may,
upon written demand, require the Contractor to furnish a replacement bond or bonds, at no
additional cost, from a qualified surety acceptable to the Authority. Until the replacement bond

or bonds are furnished, payments on the Contract shall stop.

12.2 Additional Bond Security

The Contractor shall promptly furnish additional security required to protect the Authority and
persons supplying labor or materials under this Contract in the following situations:

Page 36 of 216
Book 2, Part B - General Provisions
EXECUTION VERSION



California High-Speed Train Project Agreement No.: HSR13-06

e If any surety upon any bond furnished with this Contract becomes unacceptable to the
Authority; or
e If any surety fails to furnish reports on its financial condition as required by the Authority.

12.3 Guaranty

The Contractor has provided the Authority with a Guaranty (if required) to assure performance
of the Contractor’s obligations hereunder and shall be maintained in full force and effect

throughout the duration of the Contract (including the warranty period).

A copy of each executed Guaranty (if required) is attached to the Signature Document.

13 Records Management and Document Control

The Contractor shall implement a records management program that follows the principles of
ISO 15489 and complies with the industry best records-keeping practices and processes and is
compliant with Federal, State, and local regulatory retention and other requirements. The

Contractor shall:

e Describe its records management practices and procedures, including its retention policies
within its quality plan.

e Provide an outline of its disaster recovery / business continuity plans for its deliverables.
The Contractor shall provide that all electronic deliverables comply with the following:

e Portable Document Format (PDF) submittal shall be in a searchable format via OCR.

e PDF file submittals shall be accompanied by its source file, i.e. Microsoft Word, Microsoft
Excel, AutoCAD, Microstation, etc. where applicable.

e All electronic submittals shall be accessible, retrievable, and readable.

e All electronic submittals shall be uploaded to the Authority servers.

e Submittal to the Authority does not constitute an acceptance.

When a hard copy is requested, it shall be provided on acid-free paper, properly bound where
applicable, with the corresponding electronic submittal uploaded to the Authority’s website.

All submittals, including reference documents, shall be in the English language. Storage of
deliverables and submissions shall be kept in temperatures that do not enhance spoliation, prior

to submission.
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13.1 Policy and Implementation

The Contractor shall provide that all records related to the Work are stored and accessible
throughout their lifecycle in accordance with the requirements of the Authority and its funding
partners. The Contractor shall ensure that the proper collection, storage, access, retrieval and
eventual archival/disposition of all Project records through their lifecycle are compliant with all

applicable Law.

13.2 Retention of Records

The Contractor shall handover to the Authority a certified as complete set of records,
worksheets, calculations, and other documentation related to the Work at Final Acceptance.
This record set shall include a set of electronic documentation in a machine-readable format,
including the source files, for uploading to the Authority’s servers. Logistic details will be
provided at a later date. Both sets shall be certified as complete. After the records have been
reviewed and checked by the Authority, the Authority shall assume responsibility for their

retention.

The retention of the records relating to the Contractor’s business is the responsibility of the

Contractor.

13.3 Audit and Inspection Rights

The Contractor and its Subcontractors at all tiers shall grant to the Authority, FRA and any
other parties designated by the Authority, audit and inspection rights of any and all Project
related documents, in any form, including without limitation financial records. The Contractor
and its Subcontractors shall also allow the Authority and any designated representative access
to any and all Project related documents and the right to copy documents, books and records as
such Persons may request in connection with the issuance of Change Orders, the resolution of
disputes and other matters without limitation as such Persons reasonably deem necessary for

purposes of verifying compliance with the Contract and Laws.

Where the payment method for any Work is on a time and materials basis, such examination
and audit rights shall include all books, records, documents and other evidence and accounting
principles and practices sufficient to reflect properly all direct and indirect costs of whatever
nature claimed to have been incurred and anticipated to be incurred for the performance of
such Work. If an audit indicates the Contractor has been over or under paid on a previous
progress report/payment, that difference shall be corrected with the next progress
reports/payments.
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For cost and pricing data submitted in connection with pricing Change Orders, unless such
pricing is based on adequate price competition, established catalog or market prices of
commercial items sold in substantial quantities to the public, or prices set by law or regulation,
the Authority and its representatives have the right to examine all books, records, documents
and other data of the Contractor related to the negotiation of or performance of Work under
such Change Orders for the purpose of evaluating the accuracy, completeness and currency of
the cost or pricing data submitted. The right of examination shall extend to all documents
deemed necessary by such Persons to permit adequate evaluation of the cost or pricing data
submitted, along with the computations and projections used therein.

All claims filed against the Authority shall be subject to audit at any time following the filing of
the claim. No notice is required before commencing any audit before 60 days after Final
Acceptance. Thereafter, the Authority shall provide 20 days notice to the Contractor, any
Subcontractors or their respective agents before commencing an audit. The Contractor,
Subcontractors or their agents shall provide adequate facilities, acceptable to the Authority, for
the audit during normal business hours. The Contractor, Subcontractors, and their agents shall

cooperate with the auditors.

Full compliance by the Contractor with the provisions of this “Records Management and

Document Control” clause is a contractual condition precedent to the Contractor’s right to seek

relief under the "Disputes" clause (Section 51) of the General Provisions. The Contractor
represents and warrants the completeness and accuracy of all information it or its agents

provides in connection with this “Records Management and Document Control” clause.

The Contractor shall insert in all Subcontracts a requirement that the Subcontractor shall permit

audits and inspection in accordance with this “Records Management and Document Control”

clause, and shall require Subcontractors to insert the same provision in each Subcontract at all

tiers.

The Contractor and Subcontractors may request that such Persons execute a reasonable non-
disclosure agreement prior to conducting an audit of any documents, books or records
reasonably determined by the Contractor or Subcontractors to be confidential or proprietary.

134 Public Records Act

The Contractor acknowledges and agrees that all records, documents, drawings, plans,
specifications and other materials in the Authority’s possession, including materials submitted
by the Contractor, are subject to the provisions of the Public Records Act. The Contractor shall
be solely responsible for all determinations made by it under the Public Records Act, and for
clearly and prominently marking each and every page or sheet of materials with “Trade Secret”
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or “Confidential” as it determines to be appropriate. The Contractor is advised to contact legal
counsel concerning the Public Records Act and its application to the Contractor.

If any of the materials submitted by the Contractor to the Authority are clearly and prominently
labeled “Trade Secret” or “Confidential” by the Contractor, the Authority will endeavor to
advise the Contractor of any request for the disclosure of such materials prior to making any
such disclosure. Under no circumstances, however, will the Authority be responsible or liable
to the Contractor or any other Person for the disclosure of any such labeled materials, whether
the disclosure is required by Law, by court order or occurs through inadvertence, mistake or

negligence on the part of the Authority, except for any disclosure of trade secrets or proprietary

information in violation of the confidentiality agreement described in the “Availability for

Review” clause (Section 25.1) of the General Provisions.

In the event of litigation concerning the disclosure of any material submitted by the Contractor
to the Authority, the Authority’s sole involvement will be as a stakeholder retaining the
material until otherwise ordered by a court, and the Contractor shall be fully responsible for

otherwise prosecuting or defending any action concerning the materials at its sole cost and risk.

14 Not Used

15 Not Used

16 Authority's Right to Carry Out the Work

The Authority, in its sole discretion and without waiving any other rights, may elect to correct
nonconforming Work and charge the Contractor for the cost of such corrections if the
Contractor fails or refuses to do the following:

e Correct any nonconforming Work within seven days of receipt of written notice thereof
from the Authority; or

e If such nonconforming Work cannot be corrected within seven days:

e Provide to the Authority a schedule for correcting any such nonconforming work acceptable
to the Authority within such seven-day period,

¢ Commence such corrective Work within such seven-day period and

e Thereafter diligently prosecute such correction in accordance with such approved schedule

to completion.

Nothing in this clause shall relieve the Contractor of its obligation to perform the remainder of

the Work in accordance with the Contract.
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17 Changes

The Contractor waives the right to make any claim for a time extension or for an increase in the

Contract Price, except as permitted in this “Changes” clause.

17.1 Authority Changes

17.1.1  Authority-Directed Changes
The Authority may, at any time, without notice to the sureties hereunder or any Guarantor, by
written order designated or indicated to be a directive letter under this “Authority-Directed

Changes” clause or by a Time and Materials Change Order under the “Time and Materials

Change Orders” clause (Section 17.9) of the General Provisions, require performance of the

Work or make changes in the Work within the general scope of the Contract, including the

following changes:

¢ In the Scope of the Work to be performed;

¢ In the specifications including performance specifications, drawings and designs;

e In the means, method, sequences, techniques or manner of performance of the Work;

e In the facilities, equipment, materials, services, or site to be furnished by the Contractor or
the Authority; and

e Directing acceleration in the performance of the Work.

The Contractor shall proceed immediately with the Work as directed in (a) the directive letter,
pending the execution of a formal Change Order (or, if the directive letter states that the Work is
within the original scope of the Work, the Contractor shall proceed with the Work as directed
but shall have the right pursuant to the “Disputes” clause (Section 51) of the General Provisions
to request that the Authority issue a Change Order with respect to the directive letter) or (b) the
Time and Materials Change Order.

Receipt of a directive letter or Time and Materials Change Order from the Authority is a
condition precedent to the Contractor’s right to claim that an Authority-Directed Change has
occurred, provided that no directive letter or Time and Materials Change Order shall be
required for alleged Authority-Directed Changes directly attributable to delays caused by bad
faith actions, active interference, gross negligence or comparable tortious conduct by the
Authority. The fact that a directive letter was issued by the Authority shall not be considered
evidence that in fact an Authority-Directed Change occurred. The determination whether an
Authority-Directed Change in fact occurred shall be based on an analysis of the original
Contract Documents requirements and any effect of the directive letter on those requirements.

Page 41 of 216
Book 2, Part B - General Provisions
EXECUTION VERSION



Agreement No.: HSR13-06 California High-Speed Train Project

To the extent the Contractor performs any changed or extra work without receiving a directive
letter (provided that no directive letter shall be required for alleged Authority-Directed
Changes directly attributable to delays caused by bad faith actions, active interference, gross
negligence or comparable tortious conduct by the Authority) or Change Order, including a
Time and Materials Change Order, executed by the Authority, the Contractor shall be deemed
to have performed such work voluntarily and shall not be entitled to a Change Order in
connection therewith, and may be required to remove or otherwise undo such work at its sole

cost.

17.1.2  Authority Right to Request Price Deduction

The Authority shall be entitled to a Change Order decreasing the Contract Price (a) for any
circumstance that decreases the cost of the Work, to the extent the General Provisions or Special
Provisions expressly state that such circumstance entitles the Authority to an equitable

adjustment or (b) in the event of an Authority-Directed Change that decreases the cost of the
Work.

17.2 Contractor Right to Request Time Extension and Price Increase

Upon the Contactor’s fulfillment of all applicable requirements of the Contract Documents and
subject to the limitations contained therein, the Contractor shall be entitled to a Change Order
for a circumstance that increases the Contract Price or extends a Completion Deadline only to
the extent the Special Provisions expressly state that such circumstance entitles the Contractor
to an equitable adjustment and for the following circumstances (and for no other

circumstances):

e Any material change in the Directive Drawings is necessary to meet the requirements of the
other Contract requirements as a result of an error, omission, inconsistency, inaccuracy,
deficiency or other defect in the Directive Drawings, to the extent provided in the

“Responsibility of the Contractor for Design” clause (Section 7.3) of the General Provisions;

e The Authority requires removal or termination of certain personnel without cause, to the
extent provided in the “Removal of Contractor Personnel” clause (Section 4.4) of the General
Provisions;

e A change in one or more applicable Laws after the date 30 days prior to the Proposal

Deadline, to the extent provided in the “Compliance with Law” clause (Section 6) of the
General Provisions;

e A suspension, termination, interruption or nonrenewal of any Authority-Provided
Approval (except for modifications to such approvals or any new such approvals required

to allow the Contractor’s design concepts to be incorporated into the Project);
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e If prior possession or use by the Authority delays the progress of the Work or causes
additional expense to the Contractor, to the extent provided in the “Use and Possession

Prior to Completion” clause (Section 7.13) of the General Provisions;

e Force Majeure, to the extent provided in the “Force Majeure” clause (Section 7.15) of the
General Provisions;

¢ Differing Site Conditions, to the extent provided in the “Differing Site Conditions” clause

(Section 22) of the General Provisions;

e The approved GBR-C materially increases the Contractor’s cost of, or the time required for,
performing the Work, as compared to the GBR-B, to the extent provided in the “GBR-C”
clause (Section 22.2) of the General Provisions.

e The Authority’s viewing of the location, to the extent provided in the “Notification to the
Authority” clause (Section 34.1) of the General Provisions, exceeds three Working Days;

e A suspension for convenience, to the extent provided in the “Suspension for Convenience”
clause (Section 39.2) of the General Provisions;

e The Contractor encounters Hazardous Materials that have the effect of increasing the cost or

time of performance of the Work, to the extent provided in the “Hazardous Materials”

clause (Section 43) of the General Provisions;
e Additional costs and delays associated with Relocations and Facilities owned by Third

Parties, to the extent provided in the “Change Orders” clause (Section 49.1.4) of the General

Provisions;
e Delays directly attributable to a delay by a railroad in performing its obligations under a

Railroad Agreement, to the extent provided in the “Railroad-Caused Delays” clause

(Section 49.2.5) of the General Provisions;

e The cost of the Partnering Workshop to the extent provided in the “Partnering Cost
Allocation” clause (Section 50.3);

e The cost of the DRB to the extent provided in the “Compensation” clause (Section 51.6.5);

e The Authority fails to provide access to the real property identified in the ROW Acquisition
Plan on or before the deadline for such access set forth therein, to the extent provided in the
“General” clause (Section 59.1) of the General Provisions;

e The Authority fails to provide access to any additional real property within 24 months of
receipt of a complete request from the Contractor for such additional real property, to the
extent provided in the “Identification of Additional Right-of-Way” clause (Section 59.4.3) of
the General Provisions;

¢ Any amendment to the Contract resulting from a Contract provision being declared illegal,
invalid, or unenforceable, to the extent provided in the “Severability” clause (Section 61.16)

of the General Provisions;
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e Failure of the Authority to provide responses to proposed schedules, design submittals or
other submittals and matters for which response by the Authority is required within the
time periods indicated in the Contract Documents.

e The Contractor shall bear full responsibility for the costs and delays of all other

circumstances.

17.3 Delivery of Notice

As a condition precedent to the Contractor’s right to a Change Order, the Contractor shall
provide written notice to the Authority that includes the following information:

e Date;

¢ Circumstances allowing an equitable adjustment;

e Applicable provision of the Contract Documents expressly contemplating that an equitable
adjustment is allowed for such circumstance; and

e A statement providing that the Contractor regards the circumstance as allowing a Change
Order.

Each such notice shall be delivered as promptly as possible after the occurrence of such
circumstance. If any such notice is delivered later than 14 days after the Contractor first
discovered (or should have discovered in the exercise of reasonable prudence) the occurrence of
such circumstance, the Contractor shall be deemed to have waived the right to collect any and
all costs incurred prior to the date of delivery of the written notice, and shall be deemed to have
waived the right to seek an extension of any Completion Deadline with respect to any delay in
the Critical Path that accrued prior to the date of delivery of the written notice.

Except as provided in Section 17.1.1 or Section 17.1.2, no circumstance, order, statement, or

conduct of the Authority shall be treated as a change, modification, amendment or entitle the

Contractor to an equitable adjustment.

Furthermore, if any such notice concerns any condition or material described in Section 34, the
Contractor shall be deemed to have waived the right to collect any and all costs incurred in
connection therewith to the extent that the Authority is not afforded the opportunity to inspect

such material or condition before it is disturbed.

The Contractor’s failure to provide such notice within 28 days after the Contractor first
discovered (or should have discovered in the exercise of reasonable prudence) the occurrence of
a given circumstance shall preclude the Contractor from any relief whatsoever. Such notice

shall be deemed delivered only if it fully conforms to the requirements of this "Changes" clause

and the Contract Documents.
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The written notification under the “Procedure for Discovery of Certain Site Conditions”
(Section 34) may also serve as a notice under this “Delivery of Notice” clause provided that it

also meets the requirements under this “Delivery of Notice” clause.

17.4 Proposal for Adjustment

As a condition precedent to the Contractor’s right to a Change Order, the Contractor shall
submit to the Authority a Change Order Proposal under this clause within 42 days after the
furnishing of a written notice under the “Delivery of Notice” clause (Section 17.3) of the General

Provisions.

The Change Order and Change Order Proposal shall be prepared in form acceptable to the
Authority and meet all applicable requirements of the Contract Documents. Each Change
Order Proposal shall contain a sworn certification in form acceptable to the Authority by
Contractor (and each Subcontractor, for any Subcontractor involved in the Work or event
contemplated by the Change Order) that the Change Order is made in good faith and in
accordance with the terms of the Contract, the amount of time and/or compensation requested
accurately reflects the appropriate adjustments and includes all known and anticipated impacts
that may be incurred as a result of the event giving rise to such proposed change and that the
Contractor (and each Subcontractor, as applicable) has no reason to believe and does not believe

that the factual basis for the Change Order is falsely represented.

Each Change Order Proposal involving Subcontractor Work shall include a sworn certification
in form acceptable to the Authority stating that the Contractor has investigated the basis for the
Subcontractor’s claims and has determined that all such claims are justified as to entitlement
and amount of money and/or time requested and has no reason to believe and does not believe
that the factual basis for the Subcontractor’s claim is falsely represented. Any Change Order
Proposal involving Subcontractor Work shall be considered incomplete if it is not accompanied

by such certificate.

The Change Order Proposal shall comply with the requirements of the “Equitable Adjustments”

clause (Section23) of the General Provisions. The Change Order Proposal shall include
sufficient backup documentation and must outline any cost and time impact to the Contract
performance as the result of the change specified in the Change Order. If no reasonable Change
Order Proposal is submitted by the Contractor within the specified time, the Contractor shall be

deemed to have withdrawn its request for a Change Order under the “Delivery of Notice”
clause (Section 17.3).

Page 45 of 216
Book 2, Part B - General Provisions
EXECUTION VERSION



Agreement No.: HSR13-06 California High-Speed Train Project

Each Change Order Proposal provided under this clause shall meet all requirements set forth in
this clause, provided that if any such requirements cannot be met due to the nature of the
occurrence, the Contractor shall provide an incomplete Change Order Proposal, which shall:

e Comply with all requirements capable of being met;

e Include a list of requirements that are not fulfilled together with an explanation reasonably
satisfactory to the Authority stating why such requirements cannot be met;

e Provide such information regarding projected impact on the Critical Path affecting a
Completion Deadline as is requested by the Authority; and

e In all events include sufficient detail to ascertain the basis for the proposed Change Order
and for any price increase associated therewith, to the extent such amount is then

ascertainable.

The Contractor shall furnish, when requested by the Authority, such further information and
details as may be required to determine the facts or contentions involved. The Contractor
agrees that it shall give the Authority access to any and all of the Contractor’s books, records,
and other materials relating to the Work, and shall cause its Subcontractors to do the same, so
that the Authority can investigate the basis for such proposed Change Order. The Contractor
shall provide the Authority with a monthly update to all outstanding incomplete Change Order
Proposals, describing the status of all previously unfulfilled requirements and stating any
changes in projections previously delivered to the Authority, time expenditures to date and
time anticipated for completion of the Activities for which the time extension is claimed.
Failure to provide the above monthly information as required shall prevent the Contractor from
being compensated for that month for any Change Order Proposal amounts that otherwise may

be owed or become owed.

No Change Order Proposal by the Contractor for an equitable adjustment shall be allowed if
asserted after final payment under this Contract.

17.5 Importance of Timely Notice

The Contractor acknowledges and agrees that, due to the limited availability of funds for the
Project and the importance of schedule, timely delivery of notification of requests for Change
Orders and updates thereto are of vital importance to the Authority. The Authority is relying
on the Contractor to evaluate, promptly upon the occurrence of any circumstance, whether the
circumstance will affect schedule or costs and, if so, whether the Contractor believes a time
extension and/or price increase is required hereunder. If an event or situation occurs that may
affect the Contract Price or a Completion Deadline, the Authority will evaluate the situation and
determine whether it wishes to make any changes to the definition of the Project so as to bring it

within the Authority’s funding and time restraints.
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17.6 Waiver

THE CONTRACTOR HEREBY EXPRESSLY WAIVES ALL RIGHTS TO ASSERT ANY AND
ALL CLAIMS BASED ON ANY CHANGE IN THE WORK, DELAY OR ACCELERATION
(INCLUDING ANY CHANGE, DELAY, SUSPENSION OR ACCELERATION WHICH, BUT
FOR THE EXPRESS TERMS OF THE CONTRACT DOCUMENTS, COULD BE INFERRED OR
IMPLIED AT LAW) FOR WHICH THE CONTRACTOR FAILED TO PROVIDE PROPER AND
TIMELY NOTICE OR FAILED TO PROVIDE A TIMELY CHANGE ORDER REQUEST, AND
AGREES THAT THE CONTRACTOR SHALL NOT BE ENTITLED TO ANY COMPENSATION
OR DAMAGES WHATSOEVER IN CONNECTION WITH THE WORK EXCEPT TO THE
EXTENT THAT THE CONTRACT DOCUMENTS EXPRESSLY SPECIFY THAT THE
CONTRACTOR IS ENTITLED TO A CHANGE ORDER OR OTHER COMPENSATION OR
DAMAGES.

17.7 Disputes

The failure of the Authority and the Contractor to agree to any Change Order hereunder shall
be a dispute to be resolved pursuant to the “Disputes” clause (Section 51) of the General
Provisions. The Contractor’s claim and any award by the resolver of the dispute shall be
limited to the incremental costs incurred by the Contractor with respect to the disputed matter
(crediting the Authority for any corresponding reduction in the Contractor’s other costs) and

shall in no event exceed the amounts allowed hereunder with respect thereto.

17.8 Release of Claims

All Change Orders executed under this Contract shall contain the following “Release of Claims”

language:

Except as modified by this Change Order, all terms and conditions of the
Contract, as previously modified, remain unchanged and in full force and effect.
The parties agree that this Change Order is a final and equitable adjustment of
the Contract time and Contract amount and constitutes a mutual accord and
satisfaction of all claims, current or future, of whatever nature caused by or
arising out of the facts and circumstances surrounding this Change Order
including, but not limited to, direct, indirect and consequential costs; additional
time for performance; and the impact of the modifications specified in this
Change Order, alone or taken with other changes, on the unchanged Work.
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17.9 Time and Materials Change Orders

The Authority may unilaterally, and in its sole discretion, issue a Change Order that is based on

time and material costs, as described in this Section 17.9 (a “Time and Materials Change

Orders”) whenever the Authority determines such a Change Order is advisable. In the event
that payment for Work performed pursuant to an Authority-Directed Change is the basis of a

dispute as provided in Section 17.7, such payment may be made pursuant to a Time and

Materials Change Order pending formal resolution of the dispute under the “Disputes” clause
(Section 51). The Time and Materials Change Order shall instruct Contractor to perform the
Work, indicating expressly the intention to treat the items as changes in the Work, and setting
forth the kind, character, and limits of the Work as far as they can be ascertained, the terms
under which changes to the Contract Price will be determined and the estimated total change in
the Contract Price anticipated thereunder. Upon final determination of the allowable costs, the
Authority shall issue a modified Change Order setting forth the final adjustment to the Contract

Price.

The following costs and mark-ups (and no others) shall be used for calculating the change in the
Contract Price. No direct compensation will be allowed for other miscellaneous costs for which

no specific allowance is provided in this Section 17.9.

17.9.1 Determination of Costs
Compensation for Time and Materials Change Orders shall be in accordance with this

Section 17.9 and the “Equitable Adjustments” clause (Section 23) of the General Provisions,

provided that Section 23.1 shall not apply. The markups specified in this Section 17.9 include
compensation for all delay costs, overhead costs and profit associated with the Time and
Materials Change Order. Payment under this section for owner-operated labor and equipment

is made at the market-priced invoice submitted by the Contractor.

17.9.1.1 Non-Construction Labor Costs
The cost of labor for non-construction-related Work (including designers), whether provided by
the Contractor or a Subcontractor, will equal the sum of the following, and shall constitute full

compensation for the cost of non-construction labor costs:

e Actual unburdened wages (i.e., the base wage paid to the employee exclusive of any fringe
benefits); plus

e Unless already included in the wage rates paid, the actual Authority approved labor-related
costs incurred by reason of subsistence and travel allowances; plus

e A labor surcharge of 140 percent of actual unburdened wages, which shall constitute full
compensation for all state and federal payroll, unemployment and other taxes, insurance

and bond premiums, fringe benefits (including health insurance, retirement plans, vacation,
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sick leave and bonuses) and all other payments made to, or on behalf of, the worker, as well

as overhead and profit.

17.9.1.2 Construction Labor Costs
The cost of labor for direct performance of construction Work will equal the sum of the
following, plus a 35 percent markup, which shall constitute full compensation for construction

labor costs:

¢ Contractor payment to the worker for:

e Basic hourly wage;

e Health and welfare;

e Pension;

e Vacation;

e Training; and

e Other State of California and federal recognized fringe benefit payments

e The labor surcharge percentage listed for the following items in the current California
Department of Transportation publication that lists labor surcharge and equipment rental
rates:

e Workers’ compensation insurance;

e Social security;

e Medicare;

e Federal unemployment insurance;

e State of California unemployment insurance;

e State of California training taxes;

e Subsistence and travel allowances paid to the workers; and

e Contractor payment to supervisors, if authorized.

The 35 percent markup consists of payment for all overhead costs related to labor but not

designated as costs of labor used in the direct performance of the work, including:

e Home office overhead;

e Field office overhead;

e Bond costs;

e Profit;

e Labor liability insurance; and

e Other fixed or administrative costs that are not costs of labor used in the direct performance

the work.

17.9.1.3 Materials

The cost of materials is based on the material purchase price, including delivery charges, exce